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The public belief … 
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Not only a question of digitalisation … 
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• Not a competition issue 

• Important for government funding 

• Public tax morale and perceived «fairness» 

 

The amount of tax paid? The allocation of the taxing rights? 

What is the problem? 
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• Unfair competition 

• Threat to the funding of public services 

• Public tax morale and perceived «fairness» 

 



The amount of tax paid 
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Corporate tax revenues (of GDP) 1990-2016 
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According to the EU, digital companies pay lower tax rates 
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Source: Fair Taxation for the Digital Economy, March 2018 



Why is the calculated tax burden lower for digital companies? 
SWD(2018) 81 final/2 (p. 136-137) 
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Digital businesses: 
 
1) Costs are often 

immediately deductible 
 

2) More R&D activities for 
which there are tax 
incentives 
 

3) Intellectual Property 
Boxes 
 

**** 
 

4) Aggressive tax planning 
by use of intermediary 
company in the EU 
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Amazon 2018:USD 11 billion of pre-tax profits 

The explanation (according to CNBC): 
• Loss carry forwards 
• Large tax credits due to 

• R&D activity  
• Immediate expensing of investments 

• Large credits for stock-based compensation 

Should the current rules be changed? 



Allocation of taxing rights 
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What is a fair allocation? 
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• Residence vs source states 

− PE has traditionally been a concept to secure source taxation 

− BEPS revised the PE definition, including warehouses 

− Do we need a digital PE? 

• Value creation 

− Easy to agree with the concept, but where is value created? 

− Needs both a buyer and a seller 

− Why only digital businesses if the market is sufficient reason for taxation? 

• VAT  

− Introduced after the establishment of PE 

− Taxes the «consumption side» of the market 



How to allocate profits? 
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• The arm’s length standard (article 7 and 9) 

− Transactional focus (at least in the OECD) 

− Development towards less transactional focus? 

− Increased recognition of the fact that a related party transaction is «never» 
comparable to a unrelated transaction 

• Increased use of profit split? 

− OECD discussion draft from February 2019 focus on residual profit split (non-
routine profits) 

• Formulary apportionment 

− Could solve both nexus and allocation 

− Easy, if consensus is (ever) achieved 

− But actual results may deviate substantially from perceived «fairness» 



Year Revenue 
(USD)  

Results 
(USD) 

2018 11.3 billion (1.8 billion) 

2017   7.8 billion (2.2 billion) 

2016   6.5 billion (2.8 billion) 

2015   1.2 billion (1.7 billion) 

8.5 billion loss 

How should losses be allocated?  
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NB! Data are based on different sources on the internet, 
and should only be taken as an indication. 
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OECD 2019 Report 

Addressing the tax challenges of the digitalisation of the economy 
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OECD 2019 report 
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• Follow-up on 2018 report 

• The broader tax challenges: Allocation of taxing rights 

− Revised profit allocation and nexus rules 

• Remaining BEPS concerns: Risk of profit shifting to low taxed entities 

− Global anti-base erosion proposal 

 



Revised profit allocation and nexus rules 
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User participation 

• Personal data and active 
user participation  
•Facebook, Google and Amazon 

 

 

• Residual profit split method 
•Allocation based on agreed 
allocaation metric (e.g. 
revenues) 

 

• Targeted at highly 
digitalised businesses  

Marketing intangibles 

• Brand and trade names 

• Customer data, customer 
relationships and customer 
lists 

 

• Residual profit split method 
•Allocation based on agreed 
alloocation metric (e.g. 
revenues) 

 

• Applies to all businesses – 
not only large, digitalised 
businesses 
•Starbucks, McKinsey? 

Significant economic 
presence 

• Revenues + digital presence 
•User base and data input 

•Volume of digital content 

•Billing in local currency 

•Website in local language  

•Delivery and support services 

•Marketing activities 

 

• Fractional apportionment 
method 
•Define the tax base 

•Determine the allocation keys 
(sales, assets, employees, 
users) 

•Weighting the allocation keys 



Global anti-base erosion proposal 
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The income inclusion rule 

• A supplement to current CFC-rules; inspired by «GILTI» 

• Taxpayer must include income from low-taxed entities (to be defined) 

• Significant shareholders (e.g. 25%) 

• Credit for underlying taxes paid 

Tax on base eroding payments 

• A) Undertaxed payments 

• Deductions for related party payments subject to the income being taxed at a minimum rate 

• B) Subject to tax rule in tax treaties 

• Treaty benefits is subject to the income being sufficiently taxed in the other state 

• Would apply to article 7, 9, 10, 11, 12, 13 and 21 

Thick capitalisation? 

• Group entities financed with equity that generates profits that are subject to no or low taxation? 



Solutions? 
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• The Confederation of Norwegian Businesses 

− Replace corporate tax with less distortive taxes? 

− Property and consumption taxes 

• But good reasons to maintain corporate taxation 

− Source taxation  

• Land specific economic rent (petroleum, hydro power etc.) 

− Reduces the lock-in effect of dividends taxation 

− Backstop for personal income tax 

− Payment for social infrastructure 

− Perceived fairness by the public 

• Better to improve the corporate tax system? 

Do we need a corporate tax? 
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GILTI  
• Global Intangible Low-Taxed Income 
• Foreing earnings in excess of 10% of foreign 

fixed asset base is taxed in the US 
 

• US: Now a global tax system, despite 
deferral, exemption of dividends etc. 

BEAT  
• Base Erosion Anti-Abuse Tax  
• Form of minimum tax  
• 10% of Net income + base erosion payments 

• Payments to related parties (>25%), 
excl. cost of goods 

• Payable if more than ordinary corporate tax 
• Only large entities 

• Annual turnover of MUSD 500 last three years 
• Base erosion payments is at least 3% of costs 

FDII = US patent bok 
• Foreign Derived Intellectual 

Property Income 
• 62.5% of income is taxable 
• Effective tax rate is 13.1% 

(21% x 62.5%) 

Annual use of «new» loss 
carry forwards are limited to 
80% of taxable income 



In summary 
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• Income inclusion rule 

• Tax on base eroding payments 

• NOL limitations? 

Amount of tax paid 

• Digital or non-physical PE? 

• Arm’s length principle to be further refined 

• Formulary apportionment? 

Allocation of taxing rights 

• Mandatory arbitration to avoid double taxation 

• Reduce tax planning incentives and opportunities 

In general 



Thank you! 
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